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SLS 08RS-926 ORIGINAL

Regular Session, 2008
SENATE BILL NO. 634

BY SENATOR QUINN

HEALTH CARE. Requiresareview of health care services rendered during an emergency
prior to criminal prosecution. (8/15/08)

AN ACT

To enact R.S. 29:735.3, relative to health care services rendered during an emergency; to
provide for areview of health care services rendered during a state of emergency
prior to criminal prosecution; to provide for membership of the medical review
panel; to provide for a procedure for the review of health care services rendered
during the state of emergency; to provide for definitions; to provide with respect to
confidentiality; and to provide for related matters.

Be it enacted by the Legidature of Louisiana
Section 1. R.S. 29:735.3 is hereby enacted to read as follows:

8735.3. Medical pand review of health careservicesrendered during a state of

emergency asa prereguisiteto criminal prosecution

A. Any physician, surgeon, or physician's assistant licensed under the

provisions of Chapter 11 of Title 37 of the L ouisiana Revised Statutes of 1950,

or_any nurse licensed under the provisions of Chapter 11 of Title 37 of the

L ouisiana Revised Statutesof 1950, or any physician, surgeon or member of the

medical profession who is not licensed to practice medicine in L ouiSiana but

holds such a valid license to practice in another state, or other medical
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personnel subject to the provisions of R.S. 37:1731, who renders or fails to

render health care services during a state of emergency, disaster, or_health

emergency in L ouisiana, shall not besubject tocriminal liability resulting from

any act or omission related to therendering of or failuretorender health care

services unlessthe physician'sclinical judgment for rendering such servicesis

reviewed by a medical review panel in accordance with the provisions of this

Section.

B.(1) Prior totheinstitution of criminal prosecution for actsarising out

of the rendering of, or failing to render, medical services during a state of

disaster or medical emergency, the district attorney or the attor ney general,

whichever isthe prosecuting agency, shall refer in confidencethose portions of

the investigative file to the medical review panel created by the provisions of

Subsection C of this Section for a peer review of the clinical judgment of the

respondent physician or nurse to determine whether the respondent has

deviated from the normal standard of care in the exercise of such clinical

judgment and whether such judgment wasin good faith given thecir cumstances

under which such judgment was render ed.

(2) Thepanel shall providean opportunity totherespondent physician,

nurse, or other member of the medical profession to set forth in writing the

respondent's position with regard to theclinical judgment rendered including

any expert opinion on the matter subject to investigation.

(3) The panel shall havetheright and duty to request and procure all

necessary infor mation regarding theservicesrendered. Thepanel may consult

with medical authorities and others to become fully informed regarding the

issuesto be decided.

(4) Thepanel shall havethe soleduty to expressitsexpert opinion asto

whether or not the evidence supports the conclusion that the respondent or

respondents acted or failed to act within the appr opriate standard of care and

whether the exer cise of clinical judgment wasin good faith given thedisastrous
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circumstances under which the judgment was render ed.

(5) Thepane shall render oneor mor e of thefollowing expert opinions

which shall bein writing and signed by the member s of thepanel, together with

written reasonsfor their conclusions:

(a) Theevidence supportsthe conclusion that therespondent exer cised

good faith clinical judgment given the circumstances under which such

judgment was render ed.

(b) Theevidencedoesnot support theconclusion that therespondent in

good faith, exercised clinical judgment under the circumstances under which

such judgment wasrendered.

(c) There exists a material issue of fact, not reguiring expert opinion,

bearing on whether the respondent exer cised good faith clinical judgment.

(6) The panel opinion shall be advisory only and shall be submitted to

the prosecutorial authority prior to theinstitution of a criminal prosecution.

(7)_After receipt of theadvisory opinion from the medical review panel,

the prosecuting authority, after giving due consider ation to the panel opinion,

may proceed in accordance with the constitution and laws of this state to

prosecute conduct which, in the prosecuting authority's sole discretion, is

deemed actionable.

(8) Theproceduresfor the panel review process shall be smilar to the

panel review processfor civil proceedingsasprovidedin R.S. 40:1299.39 et seq.,

but on an expedited basis.

C. Membership of the medical review panel shall consist of three

members and shall include the following:

(1) Thecoroner intheparish wherethemedical serviceswererendered,

or if unavailable, a coroner with a medical license selected from the L ouisiana

Coroner's Association.

(2) A member of the Louisiana State Medical Society selected by the

L ouisiana State M edical Society if therespondent isa physician, or a member
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of the Louisiana State Nurses Association if the respondent isa nurse, or a

member of apeer organization supervisingother respondent medical per sonnel.

(3)_One member appointed by the governor with expertisein disaster

medicine, or if unavailable, an expert selected by the other two member s of the

panel.

D. The prosecuting authority shall be prohibited from arresting the

respondent until such time asthe medical review panel created by this Section

has concluded its review, and an advisory opinion has been received by the

prosecuting authority, except where there is probable cause to believe the

respondent isarisk of flight.

E. For purposes of this Section, the following words shall have the

following meaning ascribed to them:

(1) "Health care services' means any act of diagnosis, treatment,

medical evaluation or adviceor such other actsasmay beper missibleunder the

health carelicensing statutes of the state of L ouisiana.

(2) " During a state of emergency, disaster or public health emer gency"

shall include the time period as set forth in the declaration of the emergency,

disaster or public health emergency but shall also be retroactive to the

precipitating event requiring the declar ation of disaster or public emer gency.

Clinical judgment provided during that time period shall require the

application of the statute.

F. Thepaned review processand panel opinion shall remain confidential,

unlessit isa part of a subsequent legal proceeding and subject to orders of the

court.

The original instrument and the following digest, which constitutes no part
of the legidlative instrument, were prepared by Camille Sebastien Perry.

DIGEST

Proposed law provides that any physician, surgeon, physician's assistant, or nurse licensed
in this state, any member of the medical profession who is not licensed to practice medicine
in La but holds such avalid license to practice in another state, or other medical personnel
subject to the provisions of R.S. 37:1731 (Good Samaritan Law), who renders or fails to
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render health care services during astate of emergency, disaster or health emergency inLa,,
shall not be subject to criminal liability resulting from any act or omission related to the
rendering of or failureto render health care services unlessthe physician's clinical judgment
for rendering such services is reviewed by a medical review panel in accordance with the
provisions of proposed law.

Proposed law providesfor the membership of the medical review panel and providesfor the
duties and responsibilities of the panel.

Proposed law prohibits the prosecuting authority from arresting the medical professional
until such timeasthemedical review panel hasconcludeditsreview and an advisory opinion
has been received by the prosecuting authority, with the exception of persons believed to be
arisk of flight.

Proposed law defines "health care services' and "during a state of emergency, disaster or
public health emergency.”

Effective August 15, 2008.

(AddsR.S. 29:735.3)
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